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Padilla: Combating
fake Indian Arts and
Crafts: a proposal
for action

By Helen B. Padilla
Story Published: Ot 14, 2002
Stony Updated: Oet 14, 2002

In 1935, Congress enacted the first of several laws
—the Indian Arts and Crafts Act —aimed at putting
an end to trafficking in non-genuine Indian arts and
crafts. Exactly 70 years later, in 2005, the U5,
Interior Department's inspector general estimated
that nearly one-half of the $1 billion generated each
year by the market for Indian arts and crafts comes
from the sale of non-authentic goods — fakes. Most
knowledgeable obserers believe that the inspector
general's estimate is far too low.

Meatly three-gquarters of a century after the federal
government acted to protect a critical source of
income for many Mative artizans and their tribal
cornrmunities, they still benefit frorm only & fraction of

the income generated by that market. & large part of the fake goods in the U.S. market is produced overseas
and then sold in the United States at prices that undercut what Mative artisans need to charge for their work to
rnake a viable living. Perhaps even more alarming than the econormic impact, the huge number of fakes in the
marketplace puts the cultural knowledge and walue embodied in, and transmitted by, Mative arts and crafts at
rigk. The conseguences of this maszsive swindle are all too sadly familiar — livelihoods damaged, traditions

carnprarmised and tribal econormies undermined.

The consequences of this
massive swindle are all too
sadly familiar — lvelihoods
darnaged, traditions
compramised, and tribal
economies undermined.

The laws enacted specifically to deal with the problem of fakes — the Indian
Arts and Crafts Act and its state counterparts — have been ineffective in
stopping the problem. A major reason for the ineffectiveness of the current
laws is that these are consumer protectionftruth-in-advertising laws. As
such, they focus on wrongdaing at the level of individual retail transactions.
In a %1 billion-a-year market, this sporadic prosecution of individual retailers

i5 little maore than an exercise in futility. Clearly, there is a need to tackle
the problern using other creative methods.

Cne such mechanism is the federal international trade laws, The LS. laws that regulate intermational trade are
broadly effective in protecting our ecanomy from injurious irmports and could sere as the basis for a highly
effective enforcement initiative targeting imported fakes, particularly if these trade laws were used in
caonjunction with the existing consumer protection laws, An enforcement initiative utilizing the .S, trade
statutes (particularly Section 337 of the Tariff Act of 1930 19 U5 .C. § 1337), would stant the enforcernent
effort at the other end of the distribution chain by targeting the importation of fakes into the United States and
their distribution by dishonest wholesalers after they enter the United States.

These laws all provide for a private right of action;
that is, they can be invoked by parties other than
federal and state law enforcernent agencies.
Tribal governments and individual Mative artists
can bring suit under these federal international
trade statutes to stop the sale of fake Indian arts
and crafts. By taking responsibility for enforcing
these federal statutes through private litigation,
Indian tribes that are directly harmed by their
vinlation can take specific, concrete steps to halt
this long-running attack on the economies and
culture of Mative peaple. The American Indian
Law Center Inc., the country's oldest Indian-
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controlled and Indian-operated legal and policy
nonprofit organization, located in Albuguergue,
MM, is coordinating such an enforcement effort.

stakeholders, including tribal governments,
Mative Arnerican arts and crafts cooperatives,
and individual artisans to participate in the Indian
Arts and Crafts Protection Collaborative. The
purpose of the collaborative will ultimately be to
instigate legal action using federal international
trade laws to stem the tide of fake Indian arts
and crafts illegally entering the .5,

The collaborative will, in time, bring private
litigation at the LS. International Trade
Commission in ¥Washington, D.C., and,
subsequently, in federal district court seeking
broad injunctive relief barring the importation and
trafficking in fake Indian arts and crafts as well
as monetary damages from large LS.
distributors engaged in such traficking. The
outcome of this effart would be twofald: the wark
of Mative artisans could once more be priced at
its true walue, and the integrity of the cultural and
econamic well-being of Mative artists and their
tribal communities would be effectively protected.

Phioto courtesy Tony Eriacho Jr./Cooncil for
Indigenous Arts and Culture
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At the Mational Congress of American Indians'
B5th annual comvention in Phoenix next Friday,
Oct. 24, the MCAl's General Assembly will vote
on a resolution of support for the enforcement initiative outlined above, On Tuesday, Oct. 21 at 6:30 p.m., this
enforcement initiative will be the subject of a special breakout session. | urge the tribal governments to suppoart
this resolution. More impartantly, | urge the formation of a broad coalition of tribal governments, arts and crafts
organizations, individual artists, and other individuals and organizations committed to authenticity in Mative
arts and crafts to come together to support and to participate in this initiative by joining the collaborative.

Helen Padilla, & Mative of [sieta Pueblo, is the new director of the Amerncan Indian Law Center Inc. A licensed
attorney practicing fndian law, she s also chai-elect of the Indian Law section of the State Bar of New Mexico
and vice chair of the Laguna Gaming Gontrol Board
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